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PERSONAL REPRESENTATIVE OF AN ESTATE HELD PERSONALLY LIABLE TO A CREDITOR

In the Tennessee case of Burke v. Landon, the Tennessee Court Of Appeals held the personal representative of an estate personally
liable on a claim of the estate when the personal representative did not mail or deliver a copy of the published Notice To Creditors to the
plaintiff (the creditor).

The decedent died on March 21, 2001. At the time of his death, the decedent had not paid a debt owed to the plaintiff for the plaintiff's
attorney's fees the decedent owed as part of a divorce order. After the estate was opened, the personal representative did not mail a copy
of the Notice To Creditors to the plaintiff. Almost two and one-half years after the decedent's death, the plaintiff filed a claim against the
estate, which was overruled because it was filed more than two years after the date of the decedent's death (thus being time barred under
TCA 830-2-307(a)(1)(B).

After this claim was denied, the plaintiff sued the personal representative personally on the basis that the personal representative was
aware the decedent owed money to the plaintiff and had a duty under TCA §30-2-306(e) to notify the plaintiff of the time to file claims. The
court wrote that the plain language of TCA §30-2-306(e) was that there was the duty on the personal representative to provide notice to all
creditors of the decedent of whom the personal representative had actual knowledge or who could be reasonably ascertained. Since the
plaintiff was not seeking recourse against the estate, the statute of limitations in the probate statute did not apply. The court found that the
clear legislative intent and purpose of the statute was to create a duty and to hold a personal representative personally liable for a breach
of that duty for failing to notify a known creditor of the decedent.

The court acknowledged that it was aware that the way it treated this statutorily created duty could have a chilling effect on individuals'
willingness to serve as personal representatives of an estate. However, the court further wrote that this policy decision would be best
addressed by the legislature and does not impact the court's obligation to interpret and enforce the statute as enacted by the legislature.
MY RECOMMENDATION: Personal representatives should be prudent and diligent in determining creditors that exist of a decedent and
making sure that the statutory notice is sent to those creditors. The attorney representing the estate should lead the personal
representative in advising on this duty and assuring that the notices are sent to known creditors.
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This letter is intended to provide you with ideas for consideration in estate planning business. Itis not intended to give a general solution applicable to all apparently similar individual

problems, since slight changes in facts may require variance in legal advice. Please contact legal counsel with specific questions.



